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The case Quon V. Arch Wireless (9th Cir. 07-55282 6/18/08), was recently decided regarding the privacy of an employee’s text messages that were sent and received on the employer’s pager. This case has been misinterpreted in recent news media to indicate that an employer may not read an employee’s text message or e-mail without the employee’s consent.  The holding of the case is more narrow and turned on the fact that the supervisor led the employee to believe the text messages were private. 
In Quon V. Arch Wireless, a Police Department issued pagers to employees.  Each pager was allotted 25,000 characters, after which the Department was required to pay overage charges. The court held that Department’s informal policy that the text messages would not be audited if the officers paid the overages rendered the officer’s expectation of privacy in those messages reasonable.

The court stated that the question of whether an employee has a reasonable expectation of privacy must be addressed on a case-by-case basis. If the employee does have a reasonable expectation of privacy, the court will evaluate whether the search was “justified at its inception,” and whether it “was reasonably related in scope to the circumstances which justified the interference in the first place.

Employers should have a policy in place regarding all forms of technology.  Further, employers should ensure that management is enforcing all policies regularly. 

For more information about developing a technology policy, contact Marla Merhab Robinson at marla@mrjlaw.net or (714) 972-2333.

