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	RE:
	Wrongful Termination/  Mistaken Overtime Wage Claim



In a recent case, Barbosa v. Impco Technologies (CA4/3 G041070 11/30/09), the California Court of Appeals held that public policy protects an employee from being terminated for making a mistaken but good faith claim to overtime compensation.

In Barbosa v. Impco, two employees told Barbosa, an hourly, non-exempt employee, that they did not receive pay for 2 hours of overtime.  Barbosa realized he might not have received pay for the 2 hours and brought the matter to payroll’s attention and his supervisor’s attention.  Barbosa’s supervisor approved the change to his hours based on Barbosa’s statements and the employees were paid for the 2 hours.  An investigation by the employer comparing a report from the scans at the security entrance gate showed Barbosa and the others could not have worked the overtime that Barbosa claimed.  Barbosa was then terminated for falsifying time records and Barbosa sued. 

The court found that when an employee exercises a legal right to overtime wages out of a reasonable good faith belief he or she is entitled to those wages, he or she is protected from retaliation even if the employer later discovers the employee is wrong.  The court held that since Barbosa may have had a reasonable good faith belief that he was entitled to the 2 hours of overtime based on the facts that his co-workers told him the overtime was due, mistakes had occurred with the previous time clock system, and the new system had been installed for less than a month, he should be able to openly question his pay without fear of retaliation. 

Employers should review their employment policies regarding retaliation for inquiring about pay issues.  For more information regarding an employer’s liability for wrongful termination in violation of public policy, contact Jennifer McClain at jennifer@mrjlaw.net or (714) 972-2333.

