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In a recent case, Roby v. McKesson Corp. (SC S149752 11/30/09), the California Supreme Court ruled that evidence of personnel actions can support harassment claims but that the amount of punitive damages awarded was constitutionally excessive.  

In Roby v. McKesson, an employee was frequently absent due to panic attacks, and due to the nature of the panic attacks, the employee did not provide advanced notice of the absence in accordance with the employer’s absence policy.  A jury found that the employee was wrongfully discharged based on her disability, both harassment and discrimination occurred, and it awarded $3,511,000 in compensatory damages and $15 million in punitive damages against the employer, and $500,000 in compensatory damages and $3,000 in punitive damages against the harassing supervisor.  

The supervisor’s acts included refusing to respond to the employee’s greetings, making facial expression of disapproval when she took rest breaks because of her panic attacks, ignoring her at staff meetings, excluding her from office parties by designating her to cover the telephones, and frequently reprimanding her in front of her coworkers.  The Court found that conduct that traditionally supports a discrimination claim such as written warnings, termination, etc., and conduct that traditionally support a harassment claim such as inappropriate comments, discriminatory behavior, etc., could be presented to support both theories.  On the issue of punitive damages, the Court ruled that the jury's $15 million punitive damages award was constitutionally excessive, and that any amount of punitive damages in excess of the amount of compensatory damages ($1.9 million) would violate due process.

Employers should review their employment policies regarding harassment and discrimination and ensure that the policies are properly enforced.  For more information regarding an employer’s liability for harassment, contact Jennifer McClain at jennifer@mrjlaw.net or (714) 972-2333.

